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Statement of Issues Presented for Review 


ae ee 


Does the Secretary of the Navy “acting for the President” 
have the authority to remove a selectee from the list of 
Commanders who have beer been appointed to the temporary 
Rank of Captain by the President by ard with he advice 
and consent of the Senate, while such candidate is awaiting 
the date of his assumptior of the said rank? 

The Court below ty Judge Thomas Platt held that the 
Secretary of the Navy did not have such avthority, a 


conclusion with which the appellant agrees, dt EU 


Does the absence of a signed commission by the President 
or someone acting on his behalf witr authority to execute same 
signify acticn on the part of the President tantamount to 
a removal by him of the candidate for promotion from the 
list cf selectees theretofore approved ty him with advice 
and consent of the Senate, if the President was not informed 
of or aware of the alleged rerova!, 

The Court below by Judge Thomas Platt held that the 
absence of such signed commission was tantamout to a removal 
bv the President of the selectee from tre list, a conclusion 


with which appellant disagrees. (A7-8). 


*Page references preceeded by "A" refer to pages in the 


Appendix, 


Zz 


STATEMENT OF THE CASE 


The facts of the case are set forth to some degree 
in the opinion of Judge Thomas Platt at Al-8, The 
Plaintiff-Appellant is a highly decorated combat pilot 
(A30) with 21 years, 6 months and 2C days active service 
in the Naval Reserve (A29). He attained the rank of 
Commander, USNR and was, pursuant to Title 10, See. 
5912 USC and Art II, Sec 2 of the Urited States Constitue 
tion selected to be promoted to the rank of Captain, 
USNR, such selection "shall be made by the Pres:dent, 
by and with the advice and consent of the Senate. "A5), 
Whiie on said list for eppointment to the temporary 
rank of Captain, USNR, plaintiff-aprellart is allerced 
to have"streaked" through the Belmort Hotel Ballroom 
in Yew tork City in the presence of a pathering of 
members of the Association, and their ladies all o% 


whom were in civilian clothes at a Feserve Officers 


Association dance at the hotel, (“Streakinge” is defined 


as running incognito in phantomlike fashion, niide teforer 
a@ gathering of onlookers in order tc provide levity to 
the proceedings.) The incident is alleged to have 

taken place May 3, 1974. On June 2°, 1974 the Secretary 
of the Navy “approved” a request of Bureau of Personel 
“that the Chief of Naval Personnel te authorized to 

take no action with regard to the tempor-ary promotion 

o f the plaintiff to Captain pending resolution of 


his alleged misconduct" as authorized by 10 USC §902d 
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as amended (A6). On July 1, 1974, plaintiff's “running 
mates" on the Captains's list assmued tle rank of 
Captain, USNR, but defendants claimed that the plaintiff 
did not. (A6) On Novemter 12, 1974, the Secretary 
of the Navy "approved" a memorandum for him from the 
Bureau of Naval Personnel recommerding that he, "acting 
for the President” remove plaintiff's name fron the 
promotion list.(A6, 18, 19), By the Secretary's approval 
of such memorandum, defendant-appellees maintain that the 
president memoved plaintiff's name from the promotion 
list in accordance with title 70 USC 5905(a).‘A7, 35, 
18-19), 

Additional facts determine? from interrogatories 


and other documents indicated that: 


The President was not personally advised of the 


Secretary's action effectingethe plaintiff's remova? 
from the list(A22); that the Prestdent war not personally 
notified of the incident ty officials of the Depart ent 
of the Navy (A22); thatthePresident of the tmited 
States did not provide ary imput into the determination 
to remove the plaintiff from the list (A27); that 
the Secretary of the Navy signed al] commissions “BY 
THE PRESIDENT” (A31-33). 
The Court below concluded that the Secretary of 
the Navy had no authority to remove the Plaintiff-Appellant 
from the list, tut concluded that s'tnce Plaintiff-appellant's 


commission had not issued or heen Signed, this was tantamount 
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to an affirmative removal of him by the President 
from the list, (A7-"), 

By its opinion, the Court telow denied Plaintiff's 
motion for summary judgement and grarted defendant's 


motion for sumrary judgment dismissing the complaint 


and judgment was entered thereon, (A3-8), Preliminary 


procedures seeking to stay the Navy from conducting 
an investigation into the incident were had herein 
and are not substantively involved in this appeal, 
and are reported at 377 F, Supp. 1039, aff'd without 


opinion in this Ceurt. (Document 13 Record on appeal), 


POINT I: PLAINTIFF-APPELLANT WAS NOT REMOVFD 

FROM THE PROMOTION LIST AND ASSUMED THE RANK 

OF CAPTAIN, USNR AT THE CONCLUSION OF ANY VALID 
DELAY IN PROMOTION, 

It is agreed by all parties that the plaintiff-appellant 
was approved for promotion to the rank of CAPTAIN, USNR 
pursuant to Title 10, USC 5912 and Art II Sec. 2, U.S, 
Constitution (A5,21A34). On June 28, 167% the Secretary 
“approved” a request of the Bureau of Naval Personnel that it 
be authorized to take no action with regard to the temporary 
promotion of the plaintiff to captain pending resolution 
of his alleged misconduct of Fay 3, 1974, pursuant to 
10 USC 5902(d).(A6) The promotion was thus delayed pending 
the conclusion of the investigation, The investigation 
was finished July 10, 1974 (Alf par 1.) Had he not been 
delayed, his date of promotion would have been July 1, 197%, 
(A23-24, A6),. On November 12, 1974 the Secretary of 
the Navy approved a memorandum that he,'actinse for the 
President", remove Plaintiff-Appeliant's name from the 
promotion list. By this action, Defendart-Appellee contended 
that Plaintiff-Appellant wes removed frem the list and thereby 
deprived the Captaineyv. Plaintiff-eAppellant contended that 
he was rot validly vemoved from the list and assumed the 
rank when the investigation or valid delay was over, (416) 


A motion for summary judgment was made end denied, the 


Cross motion for summary judmement dismissing the complaint 


was granted, (A4u-8), 


The Court below correctly concluded that the Secretary 
of the Navy had no power or authority to remove rlaintiff- 
appellant's name from the list pursuant to Title 10 "sc 
5905(a)(A7) The Secretary, observed the Court,only appears 
te have the power to delay the promotior of an officer 
who is under investigation under 10 USC 5902(d).(A7). 

Not only is there a clear delimitation cf rowers hetween 
that of the Secretary to delay and the Fresident to removal 
in the same chapter of law, tut the delay accordeée the 
Secretary under the statute is severely limited in time 

and scope to (1) ar officer who is under investigation 
and(2)"until the investigation or proceedings are completed. 
However the promotion of an officer may not be delpyed 
under this subsection for more than one “gar after the 
date ke is selected for prometion unless _the Secretary _ 
cetermins that_a_further delay is necessary jn the public — 
interest, (Emphasis supplied, ) 

The investigation of Plaintiff-Appellant was coneluded 
July 10, 1974 (A18 par 1.). Thus the delay of promotion 


took place by memorandum dated June 28, 1974 urder 10 "8c 


5902(d) an¢ could only have lasted urtil July 10, 1974, 


the date the investication was completed, As of that date, 
the investigation was completed, and unless the Presiden.: 
removed him from the list, the delay in his protiotion ender 
and he assumed the rank of Captain, USSF, of which he is 


now being deprived 


It should be noted that 10 lsc 5912 provides that 
permanent and tempora“y appointment ef officers above 
the rank of Lieutenant Comrander in the Naval Reserve 
shall be made by the President, by ard with the advice 
and corsent of the Senate, Appoirtnent to lower ranks 
were to be made ty the tresident slore. The formality 
of selection of this Plaintiff-Appellant thus latd out 
in statute was consistent to Art II ree. 2) Ct, 
the U.S. Constitution which reads"He shall have Powe re ## 
and by ard with the Advice and corsent of the Senate, 
shall appoint Ambassadors, other public Ministers and 
Consuls, Judges of the Supreme Court and all other 
officers of the Mmuited States, whose Appointments are 
not herein otherwise provided for, ord which shall be 
established ny Law; but the Concress fay by Taw vest 
tre Appointment of such inferior Officers, as‘they think 
proper, ir the President alone, in the Courts of Law, 
or in the Feais of the Departments." (Emphasis supplied, ) 

Coneress thus VESTED in the President alone power 
to appoint below the rark of Lieutenant Cormander but 
reserved the Senate Consent requirements with renrect to 
ranks above, When it came to removal, it VESTED the 
power of removal in the President alone and rot in the 
Head of the Department 10 "sc 5905(a) and limited the 
Head of the Department in this appoirtment procedure to 


a severely limited delay under 10 "I19¢ 5902(4d). These 
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clear and ureauivocal constitutional and statutory 
declarations need no interpretation ard clearly 
support the conclusion of the court below that the 
alleged removal by the Secretary of the Vavy was 
illegal and without autherity. 

If the Secretary's power war that of Gelayv and 
delay only during the period of investigation, and the 
investigation concluded July 19, 1974, why then war 
rot Plaintiff-Appellant entitled to assume the rank 
of Captain, USNR? Defendant-Aprelleea@ attribute this 
non-assiption of rank to the Secretary's alleced 
removal of Nov. 12, 1974 (A1%=-10)(A20),(A35). Since 
such removal was illega’ as aforesaid, ard since his delay 


. 


could only ~e effective during tre périod of investication 
“not to exceed one year” under 10 USC 5002(d),when 

the investigation cessed ,the delay ceaced;ard not having 
been removed validly by the President under 10 's@5¢05(a) 
he by Jaw assumed the rank of Cartain, USNR. 

The Court below observed that Plaintiff-4ppellart's 
position that he was rot validly removed from the lict was 
correct, tut then went on to observe that since the 
Commission was not signed ty the President or someore 


acting for him, this is tantamourt to an affirmative 


removal by the President of the Flaintiff-Appellant. (A7-"), 


The Court indicated that the President's fatlure to prepare 


and sign the commission was equivalent of, or tartamount to, 
an affirm: ve removal by him of the plaintiff's name from 


the promotion list under 10 USC 5905(a), 


9 


In licht of the appointment requirements of 
10 usec §912 and Art. II Sec. 2 Cl 2 U.S Constitution 
ard tre fact that a Precidernt “may” remove the name of 
any reserve efficer from a trometion list under 1 usc 
s005(a}, it is clear that an affirmative determination 
oy the President be mace to remove. The word “ma;" 
invelves discretion. ‘tnlike “shell” or “must” it 
involves tore than a ministerial act. It involve 
responsible deliberation and responsible determiration 
hy the President. 

In the Affidavit o Smith ir opporition to 
plaintiff’s motion foranuemary fnderert (A31=-33) i% 
te cortended that the seeretary has supplanted the 
President in the Appointwert of fava. officers and 
the Preparation and Signing of the fommissions. 
This usurpation should not be aprroved as the bacis 
for holdine that the Prerident affirmatively removed 
Plaintiff-Appellant from the list py his failure to 
prepare and sir the commission. Coneress 414d not 
YEST under art II Sec. z > etther the avpointment 
power under 10 UsSG 5912 nor the removal power under 
10 usc 5905(a) in the Head of the Department. As 
the Secretary of the Navy had ro authority to remove 
Arpellant from the list, his ection of Yovemter 12, 
1974 (A1®-19) is and remains 4 rullity. The decision 


to remove ts cleariy 4 Presidentia? decision. 


Li 


Nor could it be successfully contended by 


Defendant-Appellees that the Secretary has impl'ed 


delegation of Presidential Power in tnis regard. 


Althourh 9 Head of a Departnent rar ‘mplied power 


to act for the Fresidert in svch matters as whether er 
not certain lands should he sold, prices should he 
reised or otherwise controlled cr other decisions 
corferred upon the Fresidert by statute, such delegation 
does rot apply to the question of appointment. The 
appointment or question as to who shall or shall rot 
he nromoted falls within the vesting provision of 
Art II Sec, { 2 of the 1,5, Constitution. Appoint=- 
ment to the rank in question ts left to the Presidert 
with advice and consent of the Senate under 19 WSC 
6912, Removal from the list fower ts vested, not 
in the Head of the Departmert but in the Fresident, 
under 10 USC §905(a). The Head of the Department 
was only vested with the power of delay, but only 
during the limited period of the tnvestigation. 
Hence, when it comes to the Appointment Power, implied 
dJeleration is not warranted ‘ard the Covrt helow 
norrectly recognized this point. (£7-"). 
Moreover, courled with the Appeirtment Power 
discussion is the fect that the Fresident is 
Commander in Chief of the Armed Forces under Art. 
II Sec. 2 of the U.S. Constitution. Promotion is 


a commard function and is rdded weiert in thie case 


zk 


against implied delegation, Tre duty of the President 
as Commander in Chief is a non-delegatble one, 
All the matters contained herein establishes 
the wisdom of the separation of rowers between 
the President to remove erd the Secretary to 
delay. The Secretery delays to conduct the investircation, 
Presumably when the ‘nvestigatior is over he reports 
to the President who “may” remove or not remove; as 
the President, in his own discretior, s€all decide, 
Surely the Secretary does rot repert the result 
of tre Investigetion tc himself ard then make « purely 
Presidential decision. And the Tecision is clearly 
Presidertial in nature, vestéd aclely in the President 
by the Constitution ard the statrtes. 
The statutes discussed are consistent with the 
true intert of the FPeunding FPathei-. Tt is unfortunate, 


but the concept of merit promotion inherently nears 


competition. Those lower on es list : being delayed 


by those higher on the list. The opporturity to 

have a frierd Jower on a list advanced at the expense 
of another by his resignation, ,retirement, death 

or disciplinary problems may sometimes cause hich 
officisls to do favors for that friend by influencing 
in an unfair war those still higher officials to 

take action to achieve the friend's advarcement. That 
is why certain decisions are Presidential ar’? to te 
made by the President alone and rot delerated to a 


Head of a Department. A Preatdert is not easily 


reached; his decisions are looked upon as important 
and re gives a rood deal more thought to them as he 
is respensible for them, There is a™ exciting passarce 
discussing the dangers of decision ty committee or 
cabal caused by diffusion of resfonsibility for 
decision by reposing it 
found in, Federalist, No. 77 (Alexander Hamilton) 
Moderr Library, New York, W.Y. Pp. $f portions cf 
which are annexed hereto, Suffice it to say that 
one line merits particular attention. “Every mere 
council of appointment, however constituted, will 
be a conclave, in which catal and intrigue wil] 
have their full scope.” 

By vesting in the Presidert the power to remove 
as an attendant power to that of appointment, Corrress 


intended that power to be a Presidential decision. 


It is not a diffused power. The President is Commander 


jn Chief by virtue cf Constitutional Mardate, The 


Federalist, No. 74 (Hamilton) op. cit. p. 491-423 
Hinccsaee tne Commarder in Chief provision. “The 
propriety of this provision is sc eyident in itself, 
and is, at the same time sc consonent to the precedents 
of the State Constitutions in cereral, that little 

need be sa‘'4 to explain or enforce it. Fven those of 
them whéch have, in other respects, coupled the 

chief magistrate with a council], have for the most part 
concentrated the military authority in him alone, 


Of all the cares or concerrs of government, the direction 


13 


of war most pecularily demands those qualities which 


distinguish the exercise of power by a single hand**#*," 


As the Parties all arree that the Plaintiff-Appellant 
wes on the Jist by virtue of the selection of him hy 
the President with Advice and Corsent of the Senate, 
and the parties all agree trat the President wes neither 
informed of the incidert (A22), informed of the alleged 
removal of Plaintiff from the list by the Secretary 
A22, nor did he,the President, rrovide any imput 
whatsoever into the determinatior to remove him from 
the list. (A27). Thus there wes a Presidential 
Determination, concurred in by the Senate that 


Plaintiff-Appellant be promoted, but no such determin- 


ation cf Presidential calibre that he be removed. 


The Court telow concluded tkat sinee the trapping 


of the sigred commission was not prepared ard delivered, 
this somehow trarslated into an affirmative removal 

by the President of the Plaintiff-Appellart. Since 

the allesed operative act of removal we the secretary's 
illegal action of Nov. 12, 1974, and no subsequent 
affirmative action ty the Presidert to effect a removal] 
took place, it is this illeral act which is being 

mace he legal basis of deprivine Plaintiff-Appellant 

of his Captaincy, Plaintiff-Appellant hecoeme a Captain 
July 10, 1974 when he wes no longer under investigation, 
as his delay by the Secretary could only last during 


the period of the investigation vnder 10 usc 5902(a), 
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Since it has been demonstrated by the affidavit of 
Smith at A31-33 that it is the Secretary who 
and prepsres the commission and signs it, and 
it has been demonstrated that the Secretary has no 
power to remove Plaintiff-Appellarnt from the list, 
the refusal of the Secretary to prepare and sign the 
Commission cannot be considered a Presidential refusal 
without Presidentiai imput or knowledge of the act. 
In Marbury v Madison, 5 "S 137 there was Presidential 
knowledge and refusal to prepare and sign ard derives 
the commission involved. In D'férco v U.S. 
Cl. 811, 816 (1971) the Constitutional issues were 
not presented os herein. "Patlure"on the part of 
the President to complete the appeintrent by “failing” 
to prepare or sign the commissior must be read in 
conjunction with the word "may" remove of 19 USC 5905fa), 
The word "may" mears a conscious decision of Presidential 
calibre. Where, as here, the President has been 
conclusively shown to have had no imput whatscever 
irto the determination, the determiration is not 
Presidentia? as Concressicnal,intent requires. Plaintiff 
Appellart has acsumed the rank of Captain as of July 10, 
stnee he was rot under tnvestigation after that 
date and hence could not be legally delayed in his 
promotion and has not teen legally removed by the 


President as required by statute. 


iS 


In light of all this, it may be asked, What 


© 


ean and should this Court dot It cannot direct the 
resident to prepare and deliver to Plaintiff-Appellant 
the commission document, It car, and »y richt oucht 
to declare that Plaintiff*Appellant aesumed the rank 
of Captain, USIR, as of July 19, 1974, the date of the 
concJusion of the investiration, having heen theretofore 
selected for promotion and theretofore delayed only 
during the period of investigation. It car ard by right 
ought to direct entry of judement for the civil damares 
as requested in the complaint. (411). It can “invite” 
the President to see to it that the commission is 
prepared and delivered, but car hold that even in 
the absence of such delivery of the trapping of office, 
Plaintiff-Appellart, forced to retire ac Commander 
July 1, 1975, in reality retired asc a Captain, "SNR, 
(A1l9 per.4), If the President thereafter wishes tn 
exercise such power as he may have either to remove 


or demote Plaintiff-Appellart or attempt to deprive 


him of his Captain's pension, assuming there is 


jurisdiction at this poin o deprive him of 4 vested 


pensitor, he is free to doa He has not affirmatively 
exercised such presidential power te date and nc 


legal fiction ean overcome this fact, 


CONCLUSION: JUDGMENT BELOW SHOULD 3F 
REVERSED AND JUDGMENT ENTFRFD IN FAVOR 
OF PLAINTIFF-APPELLANT DECL/ RING HIM TO 
HAVE ASSUMED THE RANK OF CAPTAIN, USNR, 
WITH PFTROACTIVE BENEFITS AS REQUESTED 
1’ THF COMPTAINT. 


setfully Sybmitted, 


| ( (2 hohe. , 
atl f asses 


SECTIONS OF LAW INVOLVED 


U.S. CONTITUTION APT IT Sec. 2 C1 2, 
ARTICLE I] 
3t 4b 4 

He shall have Power, by and with the Advice «nd Consent 
of the Senate, to make Treaties, rrovided two thirds of 
the Senators present concurs and ke shall nominate, ard by 
and with the Advice and Consent of the Serate, shall arpoint 
Ambassadors, other public Ministers ard Consuls, Judges of 
the Supreme Court, and all other Officers of the United States, 
whose Appointments are not herein otherw'se provided for, 
and which shall te established by Law; tut the Congress may 
by Law vest the Appointment of such inferior Officers, es 
they think proper, in the Presidert alore, in the Courts 
of Law, or ir the Heads of Departments, 


TITLE 109 


Sec, $012: Permarant and temporarv arprointments uncer 
this chapter in crades ahove lieutenart-commander in the 
Naval Reserve and in erades above maior in the Marine 
Correa Reserve sha’) he made hv the President, by and 
with the advice and consent of the Serate. All other 
permanent and temporary appointments under this charter 
shall be made by the President alone. 


Sec 5905(a) The President may remove the name of any 
reserve officer from a promotion list estatlished urder 
this chapter. 


Sec. §$902(d). The promotion cof an officer of the Naval 
Reserve cr the Marine Corps HKeserve who is under investi- 
pation or against whom proceedines of a court-martial 

or a board of officers are pending may be delayed ty the 
Secretary of the Navy wntil the investication or proceedings 
are completed. However, the prometior of an officer may 

not te delayed under this subsection for more than one 

year after the date be is selected for promotion unless 

the Secretary determins that a further delay is necessary 


in the public interest. 
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STATE OF NEW YORK 
COUNTY OF NEW YORK:ss 


RONALD PODOLSKY being duly sworn deposes and says that he resides at 400 
E. 20th St. New York, N.Y. That on November 30, 1976 he served three 
copies of the within brief upon DAVID TRAGER, ESQ. attorney for the 
defendant appellees by deposifing them securely wrapped and with adequate 
postage within a depository of the U.S. Postal Service located at 15 Park 
Row, New York, N.Y. and addressed to said attormey at 225 Cadman Plaza 
East, Brooklyn, NY. a 


Sworn to before me 
November 30, 1976. 
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